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This case previously was before the Court on the tenants petitions 
for allowance of appeal from the decision of the District of Columbia Court 
of Appeals. On March 31, 1970, Leventhal, J., granted tenants’ motions for 
leave to proceed in forma pauperis. On May 5, 1970, MacKinnon, J., granted 
tenants’ motion to! consolidate these cases and for leave to file a brief in 


excess of ten pages. On June 2, 1970, Appellant Wells moved to stay the 


execution of a writ of possession. On June 12, the Court (per Fahy and 


Robinson, J- J., Tamn, J. dissenting) entered an order granting the petitions 


and staying the execution of the writ of possession. 
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REFERENCES TO RULINGS 
1. Judgment entered against the tenants and on behalf of the 
Authority by the Honorable Milton Kronheim, Jr- on January 7, 1970. 
2. A stay of all proceedings in the District of Columbia Court 


of General Sessions was entered by the District of Columbia es of Appeals 


* 


on January 26, 1970. ‘ 
! 


3, The District of Columbia Court of Appeals on Feb (ey 10, 1970 
granted tenants’ motions for leave to proceed in forma pawperis and dismissed 


the proceedings pursuant to a motion filed by the Authority. 

4. The District of Columbia Court of Appeals on March 4, 1970 
denied tenants’ motions for reconsideration. 
| 


5. On March 31, 1970, this Court (per Leventhal, cin ) granted 


tenants’ motions for leave to proceed in forma pauperis. 
| 


6. On May 5, 1970, this Court (per MacKinnon, 3. ) granted tenants’ 


motion to consolidate and for leave to file a brief in excess of ten pages. 


7. On June 12, 1970, this Court (per Fahy and Robinson, sJ— 3)55 


Tamm, J. dissenting) granted tenants’ petitions for allowance of appeal and 


stayed the execution of a writ of possession entered against) appellant Wells. 


STATEMENT OF QUESTION PRESENTED 


The question involved in this petition is whether the tenants 
are to be given an opportunity for a hearing on the merits with the right 
to hear the factual contentions against them in an orderly manner, conduct 
cross-examination and present their defense in like fashion. The District 
of Columbia Court of General Sessions and the District of Columbia Court of 
Appeals answered this question "No." Appellants’ position is that it should 
be answered "Yes." 

STATEMENT OF THE CASE 
IN_NOS. 24074 and 24075 

These two cases were part of a group involving public housing 
tenants sued by the National Capital Housing Authority because of alleged 
monpayment cf rent. Suit was brought in December of 1969 and a hearing 
was set before the Judge sitting in Landlord and Tenant Court on January 7, 
1970. When the case was called, the appellants, represented by present 
counsel, answered| and proffered verified answers, demands for jury trials, 
motions for leave to proceed in forma pauperis and supporting affidavits. 
The Landlord and Tenant Judge, Milton Kronheim, Jr., struck the entire 
answers and jury demands and denied the motions for leave to proceed in 
forma pauperis, all without explanation, despite inquiry by counsel. At 


the urging of counsel for the Government, Judge Kronheim then proceeded to 


enter summary judgment for the plaintiff Housing Authority. 


A Petition for Review, accompanied by motions for expeditious 
treatment, leave to proceed in forma pauperis, and for a stay, was filed in 


the District of Columbia Court of Appeals, (hereafter referred to as the 
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D. C. C. A.) on January 9, 1970, within 48 hours of the trial court's 
rulings / 
Late in the afternoon of January 9, 1970 and after petitioners’ 
papers were filed, Chief Judge Harold H. Greene of the District of Columbia 
Court of General Sessions convened a meeting with representatives of the 
National Capital Housing Authority, (hereafter referred to ab NCHA or the 
Authority), and Neighborhood Legal Services, counsel for many of the public 


| 
housing tenants sued by NCHA. At that time he intimated that ali of the 


projected (estimated at that time at about 800) NCHA-brought! L&T cases 


| 
might be consolidated. Subsequently, on January 14, 1970, an order was 


entered consolidating all of the then pending NCHA-brought 1sT actions. 
Those cases are pending below and are now in the pre-trial stage. 

On January 20, 1970 the Authority's counsel filed a motion, 
which was unopposed, to extend the time for filing its response to tenants‘ 
papers in the D. C. C. A. This motion was granted. The D. C. C. A. subse- 


quently granted tenants' motions for leave to proceed in forma pauperis and 
| 


for a stay pending appeal. Tenants timely filed in the D. C. C. A. (on 
January 19, 1970) a formal notice of appeal and a motion (on January 23, 


| 
1970) to stay the application of the then D. C. C. A. Rule 27 concerning 


the filing of a designation of mecoraees 


ELUTE EERE 


Ue imilar papers were simultaneously filed in 1l cases. We have 


appealed the D. C. C. A.'s dismissal of only three of those cases because, 
inter alia, these were the only cases for which judgments were entered. 


2/mile if strictly construed the rule may seem to suggest that 
the motion should have been lodged with the trial court, it is settled law 
that one need not do a futile act. See, e.g., Houghton v. Shafer, 392 U. S. 
639 (1967), NLRB v. Marine Workers, 391 U. S. 418 (1967), Damico v. California, 
389 U. S. 416 (1967), McNeese v. Board of Education, 373 U.iS. 668 (1963). In 
view of the trial court's denial of leave to proceed in forma pauperis (which 
was granted by the D. C. C. A.), his denial of a stay pending appeal (granted 
by D. C. C. A.) and his striking of the answers (Judge George H. Goodrich, to 
whom the consolidated cases have been assigned, has declined to strike virtu- 
ally identical answers), it is submitted that another appearance before the 
Trial Judge would have been a futile act. It should be noted that the D. C. 
C. A. has never acted on these motions. 
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On January 30, 1970 the Authority filed a "Motion to Dismiss 
Appellants’ Motions for Review of Order of Court Below" and a "Memorandum 
in Opposition to Motion for Review of Order of Court," to which tenants’ 
counsel did not file a responsive pleading because the contents of the 
Authority's motion appeared to be at best only superficially responsive to 
petitioners’ petition for review and motion for expeditious treatment. The 
D. C. C. A. nevertheless dismissed the tenants’ claims on the basis of the 
Authority's motion. Tenants timely filed a motion for reinstatement, which 
the D. C. C. A. denied. 

All that the tenants seek, and all that they have ever sought, is 
the right to be heard; the right to a meaningful hearing on the merits. This 
has never been granted them, yet it is a basic cornerstone of both due process 


and American jurisprudence 2! 


STATEMENT OF THE CASE IN NO. 24076 

Appellant Wells was one of the first tenants to be sued by the 
National Capital Housing Authority as a result of the rent strike which began 
in the fall of 1969. 

This tenant appeared, personally and through counsel, in the 
Landlord and Tenant Branch of the D. C. Court of General Sessions on December 22, 
1969 to file a motion to quash service of process for a summons which had a 
return date of December 22, 1969. Tenant's motion was accepted for filing and 
a hearing set for the next day, Judge DeWitt Hyde declining to set a time 
certain for the hearing on the motion. On December 23, 1969, tenant, again 
personally and through counsel, appeared at 9:30 a.m. and announced ready to 


proceed with her motion. The Deputy Marshal who had allegedly made the service 


3! see, e. g-, Goldberg v. Kelly, 397 U. S. 254 (1970); Bass v. Hoagland, 
172 F.2d 205 (Sth Cir. 1949), certiorari denied, 338 U. S. 816; at 209: "[The] 
United States is forbidden by the fundamental law to take either life, liberty 
or property without due process of law, and its courts are included in this 
prohibition." 
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was subpoenaed and available for the hearing. At 12:45 Court adjourned 
until 2:00 without having reached tenant's case. At 1:00 tenant's counsel 
was due in the Juvenile Court of the District of Columbia ina hearing (case 
number 67-2770-J) before Chief Judge Morris J. Miller. Tenant's counsel 
informed the Authority's counsel of the juvenile se oGapatnglileore him it 
would be of short duration and asked him to have the case padsed if it 
should be called in counsel's absence. The hearing before Chief Judge 
Miller commenced at 1:05 and did not end until 2:15. | 

Tenant's counsel, at the conclusion of the juvenile hearing, 
hurried to the Landlord and Tenant Courtroom where he was told that this 
case had been called and a continuance granted to plaintiff until Jamuary 7, 
1970. This continuance was made without the knowledge or consent of tenant's 
counsel. 

On January 7, 1970 tenant's counsel asked Judge Milton Kronheim, Jr., 
then sitting as the Landlord and Tenant Judge, for leave to file a verified 
answer and jury demand but asked for time because the sehericlpiaa not yet 
arrived due to the snow that ee Judge Kronheim retapeds rejected 


counsel's proferred explanations and summarily granted judgment to the 


Authority. Despite counsel's presence, judgment by default was entered. 


In the afternoon of January 7, 1970 tenant's counsel visited! Judge Kronheim's 


chambers to ask that the judgment be vacated and that petitioner's verified 
answer and motion to proceed in forma pauperis be accepted. _ No one was 
present in chambers. 


On January 8, 1970 tenant's counsel moved before Judge Kronheim 
| 
that he vacate the judgment entered the day before and accept tenant's 


— | 


4/ ute 7 of the D. C. Court of General Sessions Landlord and Tenant 
Rules states, inter alia: "Such (jury) demand shall be filed not later than 
the time for appearance of the defendant stated in the notice, or such extended 
time as the judge may fix by special order in the case, and/if made by the 
defendant, must be accompanied by an answer under oath. . ." 
| 
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verified answer and motion to proceed in forma pauperis. Judge Kronheim denied 
tenant's oral motion, declined to accept the proffered documents, and then 
denied tenant's motion that a stay be entered pending appeal, refusing at 


all times to articulate the reasons for his decisions. 


From the afternoon of January 8, 1970 this appellant's fate has 


been legally intertwined with the appellants in Nos. 24074 and 24075. All 


papers filed in their behalf have similarly been filed in hers. 


SUMMARY _OF_ARGUMENT 

These tenants have been denied the most basic of American rights ~~ 
the right toa due process hearing before a judicial officer. Despite the 
Supreme Court's holding in Thorpe v- Housing Authority of the City of Durham, 
393 U. S. 268, (1968), these public housing tenants have not had a meaningful 
hearing at the agency level before formal court proceedings. These tenants 
have had neither an adequate pre-judicial hearing nor any sort of any oppor- 
tunity to be heard before a judge. (cf. Goldberg v- Kelly, 397 U. S. 254 
(1970). 

This court has stated in a previous NCHA case: 

"the government as landlord is still the government. 

It must not act arbitrarily, for, unlike private landlords, 

it is subject to the requirements of due process of law. 

Arbitrary action is not due process.” Rudder v. U.S-» 

96 U. S- App- D- C. 329, 331, 226 F.2d 51 (1955). 

In the proceedings below the tenants were denied their right to a 
jury trial and had summary judgment entered against them in violation of the 
trial court's rules. The tenants were denied the right to confront and refute 


the Authority's evidence and denied the right to present evidence on their 


own behalf. They were denied the right to a hearing on the merits. 
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ARGUMENT. 


I. The Requirements of Due Process Mandate that 
Both Sides to an Adversary Proceeding be Given 
an Equal Opportunity to Proceed 


A. Tenants Wrongfully Deprived of Right to Trial 
by Jury Before Judgment 


In the fall of 1969 the National Capital Housing Authority attempted 
to raise the rents of its tenants. The tenants sued to enscias the rental 
increase in McKinney v. Washington, C. A. 3000-69. Chief Judge Edward Curran 
of the United States District Court entered a Temporary Restretning Order, 

| 
which was later enlarged to a Preliminary Injunction by Judge George L. 
Hart, Jr., against the increase. At almost the same time, tenants started 


withholding their rent to, inter alia, protest the rent increase and the 


poor maintenance of the property. The Authority sued in the Landlord and 


Tenant Branch of the Court of General Sessions for possession of the premises, 
as is their right under 45 D. C. Code 910 (1967 ed.). The tenants, as is 

their right, responded and asked for jury ceiatee Judge Milton Kronheim, Jr. 
struck all of petitioners’ papers and summarily entered judgment for plaintiff, 


despite the fact that the tenants’ verified Answers alleged | numerous well- 
| 
established defenses to a complaint for possession, which, if proven at trial, 


| 
would, as a matter of law, compel the entry of judgment in their avons 
| 


————————————— 


| 
3/the right to jury trials in Landlord and Tenant) actions is governed 
by 13 D. C. Code § 702 (1967 ed.). 


8! For example: Each Answer denied that the defendant had been law- 
fully served with a summons and complaint, an allegation which, if proved, 
bars judgment for the plaintiff. 16 D. C. Code § 1502, Dewey v. Clark, 86 
U. S. App. D. C. 137, 180 F.2d 766 (1950). Each Answer deniied receiving or 
waiving the right to receive a valid notice to quit as is required under 45 
D. C. Code § 902. Housing code violations were alleged which if proved would 
defeat recovery under the holdings in Brown v. Southall Realty Co., 237 A.2d 


834 (D. C. App. 1968), Javins v. First National Realty Corp., U. S. App. 
D. C. (No. 22,405, decided May 7, 1970). Additionally ieach Answer denied 


that a hearing, as required by Thorpe v. Housing Authority, 393 U. S. 268 (1968) , 
prior to instituting Court action had been offered by the Authority to the 


tenants. : | 


aoe 


No evidence was taken nor were findings of fact made. For each of the cases 
decided that day petitions for review were lodged with the D. C. C. A. In 
those cases where judgment was entered, a notice of appeal was timely filed, 
as well as motions to stay the further steps necessary to perfect the appeal 
until disposition of the pending petitions for review. 

B. |Tenants Entitled to a Hearing on the Merits 

The D. C. C. A. dismissed and refused to re-instate the petitions 
and appeals below. Fundamental fairness requires a hearing and an airing of 
all the substantive issues. Dismissal on procedural grounds cannot be justi- 
fied except for the most compelling of reasons and in the rarest of circum- 
ear In this case the dismissal on procedural grounds is even more 
egregious because the tenants, while never participating in any hearing, 
have complied with all of the applicable rules of both the D. C. C. A. and 
the Court of General Sessions. In these cases judgment was entered, notices 
of appeal were timely filed, accompanied by motions to stay the further steps 
necessary to perfect the appeals until the dispositions of the pending petitions 
for review. Without ever acting on the stay motions, the D. C. C. A. dismissed 
the appeals herein because they had not been perfected pursuant to the rules of 
court and denied re-instatement. 

There has been no hearing on the merits in these cases. There has 
been no evidence heard. There has been no proffer of evidence made by the 
plaintiff. A sworn complaint and a sworn answer were filed. Without 
articulating his reasons the Judge below apparently viewed the proceeding 
as a medieval oath-swearing contest, believed the government, struck peti- 
tioners’ sworn Answers and entered judgment for plaintiff. Summary proceedings 


may be necessary in Landlord and Tenant proceedings but not at the expense 


————— 


Vasarer v. Crowley, 126 U. S. App. D- C. 103, 105, 374 F.2d 317, 


319 (1967) n.7 "In any case a seriously inequitable result should be avoided 
in deciding procedural questions. See National Bank of Washington v. District 
of Columbia, 96 U. S. App. D. C. 399, 226 F.2d 763 (1955)." 
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of depriving one of a hearing on the merits.2/ 
In none of the proceedings below have tenants been given an 

opportunity for a fair hearing. Historically there has long been an idea 

that a hearing is a necessary component of due process.2/ Recently the 

Supreme Court has removed any doubt that a pre-termination hearing is a 

necessary requirement before the termination of public benefits, be they 


10/ 11/ 


in the form of welfare assistance OF public housing.— 


“me fundamental requisite of due process of law is the opportunity 
to be heard. Grannis v. Ordean, 234 U. S. 385, 394 (1914) "the hearing must 
be at a meaningful time and ina meaningful manner.' Armstrong v- Manzo, 380 
U. S. 545, 552 (1965). In the present context these principles require that 
a recipient have timely and adequate notice detailing the reasons for a pro- 
posed termination, and an effective opportunity to defend by| confronting anys) 


adverse witnesses and by presenting his own arguments and evidence orally. = 
| 
At no stage in the proceedings has tenant or counsel been given 


this opportunity. Only a due process hearing can insure the! individual 


recourse from arbitrary government action which may be inconsistent with the 


13/ 


Constitution or other applicable law. 
| 

| 

8/"Pinally the decision maker's conclusion . . . must rest solely 
on the legal rules and evidence adduced at the hearing (citations omitted). 
To demonstrate compliance with this elementary requirement, the decision 
maker should state the reasons for his determination and indicate the 
evidence he relied on (citation omitted), though his statement need not 
amount to a full opinion or even formal findings of fact and conclusions 
of law." Goldberg v. Kelly, op- cit-, at 271. This is the! Supreme Court's 
latest pronouncement on the bare minimum acceptable from a welfare department 
Hearing Officer. It is submitted that this minimum standard has not been met 


by the trial judge. | 


see e.g. Londoner v. Denver, 210 U. S. 373 (1908) ; Wong Yang Sung v. 
McGrath, 339 U. S. 33 (1950); Southern R. Co. V- Virginia, 290 U. S. 190, (1933); 
Morgan v. United States, 304 U. S. 1 (1938). 


oT 


0 

10/ co1aberg v. Kelly, 397 U. S. 254 (1970) 
11/qnorpe v. Housing Authority, 393 U. S. 268 (1968% cf- Goldberg v. 
Kelly at 264: “For qualified recipients, welfare provides the means to obtain 
essential food, clothing, housing, and medical care." | 


12/goldberg v. Kelly, 397 U. S. 254, 267, 268 (1970) 


13/pudder v. Us S:» 96 U. S- App. D. C. 329, 226 F.2d 51 (1955) 
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The requirement that a hearing, whether before the agency or before 
a court, be held to protect interests of the affected individual is more than 
a@ requirement for formal proceedings. It is necessary that the individual 
be given a realistic opportunity to confront and come to grips with the 


reasons for adverse action by the government. Due process requires a full 


14/ 


inquiry into the real reasons.— 


“Certain principles have remained relatively immutable 

in our jurisprudence. One of these is that where govern- 
mental i2ction seriously injures an individual, and the 
reasonableness of the action depends on fact findings, 

the evidence used to prove the Government's case mst 

be disclosed to the individual so that he has an oppor- 
tunity to show that it is untrue. While this is important 
in the case of documentary evidence, it is even more 
important where evidence consists of the testimony of 
individuals whose memory might be faulty or who, in fact, 
might be perjurors or persons motivated by malice, 
vindictiveness, intolerance, prejudice, or jealousy. 

We have formalized these protections in the requirements 
of confrontation and cross-examination. They have ancient 
roots. They find expression in the Sixth Amendment ... 
This Court has been zealous to protect these rights from 
erosion. It has spoken out not only in criminal cases, 

- - - but also in all types of caseenynete administrative 


- »- - actions were under scrutiny.”—= 


This Court recognized in Rudder that NCHA cannot act arbitrarily 


and in violation of due process. 
". . . the provisions of the Constitution are not mathemat- 

ical formulas having their essence in their form; they 

are organic living institutions transplanted from English 

soil. Their significance is vital not formal; it is to 

be gathered not simply by taking the words and a dictionary, 

but by considering their origin and the line of their growth.” 
rs v. United States, 233 U. S. 604, 610 (per Holmes, J.) 

(1913). 

The expanding concept of due process has reached local public 


housing authorities through the Thorpe decision. "A procedure requiring 


housing authorities to explain why they are evicting a tenant who is 


14/ Goidberg v. Kelly, op. cit. 


15/ Greene v. McElroy, 360 U. S. 474, 496-497 (1959) cited with 


approval in Goldberg v. Kelly, 397 U. S. at 270. 
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apparently among those people in need of such assistance certainly furthers 
this goal (of providing "a decent home and suitable living Serene for 
every American family.")" Thorpe at p. 281. The termination of public 
benefits to its beneficiaries constitutes "state action that adjudicates 
important rights."16/ | 

Despite the teachings of the Supreme Court in Goldberg, op. cit. 
and Thorpe, op. cit., despite this Court's policy favoring hearings on the 


| 
meritsl2/ and its holding in Rudder, op. cit., despite the De Cc. C. A.'s 


similar policy of favoring hearings on the merits 28/ no hearing has been 


had. The tenants have been dealt with in summary fashion znestcs their 
good faith efforts to be given a hearing. 
II. Due Process Requires a Court 
to Follow Its Own Rules 

Under the various rules governing procedure in the District of 
Columbia Court of General Sessions Civil Division and Landlord and Tenant 
Branch, Judge Kronheim was without the power to enter summary judgment for 
the plaintiff. Rule 11 of the Landlord and Tenant Rules specifically makes 
applicable to L&T actions only a limited number of the peneratl civil rules. 
The general civil rule governing summary judgment is Rule 56. L&T Rule 11 
specifically makes Rule 56(b), (c), (d), (e) and (f) applicable to L&T 
actions. Judge Kronheim failed to follow the language of Rule 56(c) which 


is applicable and which states, "The motion shall be served at least 5 days 


before the time fixed for the hearing." No motion was ever served in this 


16/ | 
“~~ Goldberg, op. cit. at 262 


17/pridoux v. Eastern Air Lines, 93 U. S. App. D. C. 359, 214 F.2d 
207, certiorari denied, 348 U. S. 821 (1954) 


18/see e.g. Barr v. Rhea Radin Real Estate, Inc., 251 A.2d 634 (D. C. 
App. 1969) at 636". . . our policy favoring trials on the merits. . ." Meadis 


v. Atl. Constr. and Supply Co., 312 A.2d 613 (D. C. App. 1965), Manos v. 
Fickensher, 62 A.2d 791 (D. C. Mun. App. 1948) 
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case. Nonetheless, judgment was entered in these cases and a request for a 
stay pending appeal denied. 

Rule 4(é) of the D. C. Court of General Sessions Landlord and 
Tenant Rules provides that "a party seeking to recover upon a claim. . - 
may, at any time after the return day of the summons, move « « - for a 
" 


summary judgment in his favor . - + Since the motions here were made 


orally on the return day of the summons 29/ rather than in writing and 


after the return day as required by the Rules, they were improperly mace 
and should not have been granted. 

Appellants have been afforded no hearing on the merits despite 
clear policy end reles to the contrary.20/ Those cases which were consoli- 
dated subsequently will be tried and the parties will be given an opportunity 
to litigate the differences between them. The claims and defenses in the 
consolidated cases are virtually identical to the defenses which appellants 
sought to inject ‘below and which were rejected. Appellants should not be 
deprived of their right to a day in court without at least knowing why their 


defenses were rejected .22/ 


—<$_—$>_——_ 


= In No. 24076 the motion was made after the return day, however 
it was not in writing and not served 5 days before the hearing as required 
by the rules. 


"see e.g. notes 17 and 18 supra. 


21 
2 coidber v. Kelly, op. cit. 


- 12 - 


CONCLUSION 


For the foregoing reasons, this Court should reverse the 


judgments of the Courts below and remand the cases for trial by jury. 


Respectfully submitted, 


| 

| 

| 

Attorney for Appellants 
Neighborhood Legal Services Program 
224 Seventh Street, S. E. 
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Appellee 


COUNTER STATEMENT OF QUESTION PRESENTED 


The question presented is whether the Appellees were entitled 
to have their Petition for Review of the Orders of the Court of 
General Sessions heard by the District of Columbia Court of Appeals 
(hereafter in the DCCA) without: 

(a) complying with the rules of the DCCA pertaining to 

perfection of appeals before the DCCA; and 


(b) causing any record of the proceedings below to be 


transmitted to the DCCA. 


The DCCA answered this question "no." Appellees‘ positiod is that the 
Court properly answered this question "no." | 
COUNTER STATEMENT OF THE CASE IN NOS. 24074 
AND 24075 

On January 9, 1970, the Appellant lodged a Petition for Review of 
Order of Court Below in the District of Columbia Court of ‘Appeals 
(hereinafter the DCCA) [R.1] and submitted a Memorandum in Support of 
Motions for Review of Order of Court Below [R.3]. Motion to Seek 
Leave to Proceed Without Payment of Costs or Fees was aisd filed on 
| 


January 9th, with supporting affidavits [R.17, 19]. 
Motion for Expeditious Treatment of the Petitions Filed herein 
and for a Stay of All Proceedings Below was submitted on January 9, 1970, 
[R.27]. | 
The DCCA issued Order of January 26, 1970, staying further proceedings 
in District of Columbia Court of General Sessions (now the Superior Court 
of the District of Columbia) in these cases [R. 29]. | 
Appellee made motion January 30, 1970, to ditmiss the petition due 
to Appellants’ failure to properly present this matter to the Court in 
that the various steps under the Rules governing Appeals were not taken 


(R.33]. A memorandum in support of this motion and in opposition to 


| 
Appellants’ Motion to Review Order of Court Below was filed on 


January 30, 1970 [R. 31]. 
| 
The DCCA issued order on February 10, 1970, granting Appellants’ 
motion to proceed in forma pauperis and granting the Appellee's motion 


to dismiss the petition [R. 34]. Appellants filed on February 13, 1970, 


a motion for reconsideration. The respondent filed opposition to 
motion for reconsideration on February 20, 1970 [R. 40] and 


memorandum in support [R. 42]. 


The DCCA issued Order on March 4, 1970, denying Appellants’ 


motion for reconsideration [R. 44]. The Appellants have now appealed 


to this Court. 


COUNTER STATEMENT OF TEE CASE IN NO. 24076 

On January 9, 1970, Motion for Review of Order of Court Below 
[R. 1] and memorandum in support were filed [R. 2]. Motion and 
affidavit to proceed in forma pauperis were also filed [R. 9]. 

Motion for Expeditious Treatment of Petition Filed Herein and 
for Stay of All Proceedings Below was filed on January 9, 1970 [R.12]. 
Pursuant to this motion the DCCA issued an order staying all proceedings 
on January 26, 1970, until further order of the Court [R. 13]. 

Appellee made motion to dismiss Appellants’ motion for Review of 
Order [R. 15] and submitted memorandum in support [R. 16]. On 
February 10, 1970 a motion was made to amend Appellee's motion to dis- 
miss to include the Appellant (Wells) herein in the motion [R. 18]. 
On February 11, the DCCA granted Appellant leave to proceed in forma 
pauperis, granted the motion to amend to include the Appellant herein 
and further granted Appellee’s motion to dismiss [R. 19). 

On February 13, 1970, Appellants made motion to the DCCA for re- 
consideration on March 4, 1970, which the Appellants now appeal [R.28]. 

It appears from a review of the records herein that the basis for 
Appellants’ appeal stemmed from various rulings made in actions for 


possession for non-payment of rent brought by Appellee in the Landlord 


=A= 


and Tenant Branch of the District of Columbia Court of General 
Sessions. From these rulings, Appellants have sought reversal by 
petitions to the DCCA which were denied [R. 1- in Nos. 27074, 27075 


and R. l-in No. 27076]. 


SUMMARY OF ARGUMENT 
Appellants are apparently attempting to obtain reversal of the 
District of Columbia Court of General Sessions through the DCCA and now 
through this Court without making any efforts to properly present the 
appellate courts with records of the proceedings of the D. C. Court of 
General Sessions. Thus, they have elected to file petition for review 


as a substitute for a record of proceedings of the trial court and have 


moved in the appellate courts.to reverse. judgments of the D.C. Courr 


of General Sessions. 


Petitioners’ actions are tantamount to requesting this Court to 


consider and determine a judgment from the D.C. Court of General Sessions 


without any record of proceedings from that Court. 


ARGUMENT 


Appellants here are apparently attempting to obtain reversal of 


the D.C. Court of General Sessions through the District of Columbia Court 
of Appeals and now through this Court without making any effort to properly 
present the DCCA or this Court with records of proceedings of the District 
of Columbia Court of General Sessions. It appears further that the 
Appellants are attempting to petition the appellate courts for summary 
reversal as opposed to exercising the normal steps to perfect their 


appeal. It is submitted that the utilization of procedure for summary 
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reversal does not permit review of a lower courts order or judgment 
without a record to the appellate court. The Appellee has not been 
offered an opportunity to stipulate to any of the proceedings below 
in order to expedite this appeal. Nor has any request been made to 
the DCCA for any expeditious relief in the form of a request to 
transmit a record to that Court for review. At most, Appellants 

are asking this Court and the Appellee to accept mere representations 
by Counsel as ‘substitute for the record of what occurred in the 
District of Columbia Court of General Sessions. 

From these representations, Counsel for Appellants has, in fact, 
argued his case in chief to this Court without one substantive 
fact. Appellee is placed in the position of being forced to argue 
factual representations in this Court, without any certification 
of accuracy. 

This is the reason that all appellate courts have rules covering 
the appellate! process. A record is tantamount to a degree to 
jurisdiction. The Court must have something to review. There is 
nothing in this case. These appeals were not docketed pursuant to 
taking the various steps required by Rules 27(a) through (q) of 
the DCCA, applicable prior to February 2, 1970, or by Rule 26(a) 
through (q) applicable thereafter. 

Appellants speak of opportunity to be heard and the requirements 
of due process of law. Yet, they have elected to bypass the 


procedures adopted by the Court which are designed to give each 


party a fair opportunity to be heard. By virtue of the rules, each 


party has an opportunity to present his position to the Court, if 
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the appellate process is not abused. The Appellants. on page 11 of 


their brief cited requirements of the D.C. Court of General Sessions 
L&T Rules with respect to the granting of summary judgment in that 
Court and state further that they have not been afforded a hearing 
on the issues, yet they did not follow the rules or procedures for 
obtaining summary reversal in the DCCA. Appellants further rely 
upon the contention that due process requires a Court to follow 
its rules, yet they demand that the DCCA ignore its rules. The 
only part of the DCCA rules that was followed was the filing of a 
notice of appeal in each of these cases. This Court held in Burke 
| 
vs- Canfield et al, 72 app. DC 127 111 Fed. 24 526, that the Court 
will exercise sparingly its discretion to preserve an arlpeal which 
is prosecuted in disregard to the applicable rules of the Court. 


In dealing with the question in the DCCA, the Court held in Lloyd 


v. Fidelity and Guaranty Co. (D.C. Mun. App. 1943), 31 A 2a 669; 


cert. denied 64 S. Ct. 88, 320 U.S. 780, 88 L.Ed. 468; rehearing 


denied 64 S. Ct. 204, 320 U.S. 814, 88 L.Ed. 491; rehearing denied 
64 S. Ct. 1148, 322 U.S. 770, 88 L.Ed. 1595, that: 
| 

“Under all the circumstances, - particularly the facts 
that appellant appeared in proper person, both in the trial 
court and in this court, - these Statements will be treated 
as part of the record on appeal, the appeal will be entertained, 
and the case will be decided upon its merits. However, the 
action of the Court in this respect should not be construed 
as a precedent for pending of future cases, and litigants 
and their attorneys are advised that this court may, either 
upon appropriate motion or sua sponte, dismiss an appeal 
where there has not been a compliance with the requirements 
of the Rules governing appeals to this Court." | 


| 
| 
| 
=e | 
| 


The rules of the Court are used to aid litigation before’ the Court in 
trial matters and the rules are used to expedite and protect the 
interests of each party and the appellate courts. Without the rules 
and without each party being required to follow the rules, no party 
can be sure of a fair determination of the matters presented to 

the Court. Graves v- MacDonald (D. C. Mun. App. 1946) a7 A 2d 91. 
See Cunningham v. Dade (D. C. Mun. App. 1947) 52 A 2d 894 and 

also Cogswell v. Aiken (D. C. Mun. App- 1951) 82 A 2d 749, modified 


(D. C. Mun. App. 1951) 83 A 2d 231, affirmed 201 F 2d 705. 


CONCLUSION 


For these reasons, this Court should affirm the decision of the 


DCCA, dismissing the Appellants’ petition to review orders of the 


Court below. 
Respectfully submitted, 

| 

| 


BOBBY B. STAFFORD 
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